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DIQEST: 
1 .  The Depar tment  of Labor (DOL)  recom- 

mended debarment  of a c o n t r a c t o r  for 
v i o l a t i o n s  of t h e  Davis-Bacon A c t  
because t h e  c o n t r a c t o r  c l a s s i f i e d  and 
paid 5 5  employees  a s  laborers when i n  
fact  t h e y  were p e r f o r m i n g  t h e  work of 
r o o f e r s .  I n  a d d i t i o n ,  some of these 
employees were n o t  p a i d  p r o p e r  ove r -  
time. Based on our i n d e p e n d e n t  r e v i e w  
of t h e  record i n  t h i s  mat ter ,  w e  con- 
c l u d e  t h a t  t h e  c o n t r a c t o r  d i s r e g a r d e d  
i t s  o b l i g a t i o n s  to  i t s  employees  under  
the Davis-Bacon A c t  ( A c t ) .  T h e r e  were 
s u b s t a n t i a l  v i o l a t i o n s  of t h e  A c t  i n  
t h a t  t h e  underpayment of employees  was 
g r o s s l y  careless, i f  n o t  i n t e n t i o n a l .  
T h e  record shows  t h a t  t h e  c o n t r a c t o r  
was p r e v i o u s l y  i n v e s t i g a t e d  on t w o  
o c c a s i o n s ,  s imilar  m i s c l a s s i f i c a t i o n  
v i o l a t i o n s  were disclosed, and DOL had 
a d v i s e d  t h e  c o n t r a c t o r  a t  t h e  conc lu -  
s i o n  of t h o s e  i n v e s t i g a t i o n s  on  how to  
p r o p e r l y  c l a s s i f y  employees .  

2.  C l a s s i f i c a t i o n  d i s p u t e s  have  o f t e n  been 
c o n s i d e r e d  by o u r  O f f i c e  t o  be " t e c h n i -  
cal  v i o l a t i o n s "  of t h e  Davis-Bacon A c t  
wh ich  r e s u l t  f rom i n a d v e r t e n c e  or 
l e g i t i m a t e  d i s a g r e e m e n t  c o n c e r n i n g  
c l a s s i f i c a t i o n ,  and do n o t  w a r r a n t  
debarment .  However, t h e  e v i d e n c e  i n  
t h i s  case shows t h a t  t h e  c l a s s i f i c a t i o n  
v i o l a t i o n s  were " s u b s t a n t i a l "  i n  t h a t  
t h e y  resulted from gross c a r e l e s s n e s s  
or bad f a i t h .  Here t h e  c o n t r a c t o r  had 
been i n v e s t i g a t e d  on  two p r i o r  
o c c a s i o n s  for t h e  same v i o l a t i o n s  and 
p r o p e r  c 1 a s s i f i c a t i o n " o f  workers had 
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been e x p l a i n e d  on t h o s e  ea r l ie r  
o c c a s i o n s .  

3. S i n c e  n o  f u n d s  a r e  a v a i l a b l e  for  t h e  
payment o f  t h e  w o r k e r s  i n v o l v e d ,  t h e  
w o r k e r s  have  a r i g h t  t o  f i l e  a n  a c t i o n  
i n  a U n i t e d  S t a t e s  District C o u r t  
a g a i n s t  t h e  c o n t r a c t o r  and its s u r e -  
t i e s ,  i f  any ,  f o r  payment o f  t h e i r  
wages u n d e r  s e c t i o n  3 ( b )  o f  t h e  
Davis-Bacon A c t ,  40 U.S.C. s 276a-2(b)  
( 1 9 8 2 ) .  

The A s s i s t a n t  Adminis t ra tor ,  Employment S t a n d a r d s  
A d m i n i s t r a t i o n ,  U n i t e d  S t a t e s  Depar tmen t  of Labor  ( D O L ) ,  
by  a l e t t e r  d a t e d  December 5 ,  1984,  has  recommended t h a t  
G r a n d s t a f f  Roof ing  & S h e e t  Metal Co. ( G r a n d s t a f f ) ,  and 
W. A .  G r a n d s t a f f ,  i n d i v i d u a l l y  and a s  P r e s i d e n t  of Grand- 
s t a f f ,  be p l a c e d  on  t h e  i n e l i g i b l e  b i d d e r s  l ist  for  v i o l a -  
t i o n s  of t h e  Davis-Bacon A c t ,  40 U.S.C. SS 276a t o  276a-5 
( 1 9 8 2 ) ,  and t h e  C o n t r a c t  Work H o u r s  and S a f e t y  S t a n d a r d s  
A c t ,  40  U.S.C. S$ 327-332 ( 1 9 8 2 )  (CWHSSA). For  t h e  f o l -  
l owing  r e a s o n s ,  w e  c o n c u r  w i t h  DOL'S recommendat ion ,  and 
order i t s  i m p l e m e n t a t i o n .  A d d i t i o n a l l y ,  a s  f u r t h e r  
e x p l a i n e d  be low,  s i n c e  no  f u n d s  are a v a i l a b l e  f o r  t h e  
payment of t h e  w o r k e r s  i n v o l v e d ,  t h e  w o r k e r s  have  a r i g h t  
t o  f i l e  an  a c t i o n  i n  a U n i t e d  S t a t e s  Dis t r ic t  C o u r t  
a g a i n s t  t h e  c o n t r a c t o r  and  i t s  sureties, i f  a n y ,  unde r  
s e c t i o n  3 ( b )  o f  t h e  Davis-Bacon A c t ,  40  U.S.C.  
$ 2 7 6 a - 2 ( b )  ( 1 9 8 2 ) ,  f o r  payment of t h e i r  wages. 

G r a n d s t a f f  pe r fo rmed  work unde r  c o n t r a c t  number 
F34650-82-C-0387 for t h e  Depar tment  of t h e  A i r  Force, 
d o i n g  r o o f  r e p a i r  and  r e l a t e d  work a t  T i n k e r  A i r  Fo rce  
Base, Oklahoma C i t y ,  Oklahoma, T h i s  contract  was subjec t  
t o  t h e  Davis-Bacon A c t  r e q u i r e m e n t s  t h a t  c e r t a i n  minimum 
wages b e  paid and t h a t  t h e  w o r k e r s  b e  c l a s s i f i e d  prop-  
e r l y .  DOL'S l e t t e r  s t a t e s  t h a t  t h e s e  r e q u i r e m e n t s  were 
i n c l u d e d  i n  t h e  s p e c i f i c a t i o n s  of t h e  c o n t r a c t .  

The DOL found as a r e su l t  of i t s  i n v e s t i g a t i o n  t h a t  
d u r i n g  the p e r i o d  o f  O c t o b e r  1982 to  J a n u a r y  1983 t h e  f i r m  
f a i l e d  t o  p a y  t h e  r e q u i r e d  p r e v a h l i n g  wage r a t e  to  
55 employees  who worked on  t h e  c o n t r a c t  a s  r o o f e r s .  I n  
t h i s  r e g a r d ,  t h e  f i r m  c l a s s i f i e d  and p a i d  t h e s e  employes  
a s  l a b o r e r s  when i n  f a c t  t h e y  were p e r f o r m i n g  t h e  work of 

-roofers.  I n  a d d i t i o n ,  some o f  these employees  f a i l e d  to  
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receive proper overtime since they were paid overtime at 
the laborers' rate rather than the roofers' rate. As a 
result of these violations, back wages were computed for 
55 employees in the total amount of $13,309.17. Of this 
amount, $13,208.66 was for Davis-Bacon Act violations and 
$100.51 was for CHWSSA violations. 

According to the record, Grandstaff refused to pay 
the back wages, and there are no funds available to the 
contracting officer out of which the back wages may be 
paid. In addition to this investigation, DOL records 
indicate that Grandstaff was previously investigated on 
two occasions and that similar misclassification viola- 
tions were disclosed. Mr. Grandstaff was advised at the 
conclusion of those investigations on how to properly 
classify employees to comply with the Davis-Bacon 
requirements. 

which it was charged by certified letter, dated 
October 2 6 ,  1984, together with an admonition that debar- 
ment was possible. Further, Grandstaff was given an 
opportunity for a hearing before an administrative law 
judge in accordance with 29 C.F.R. 5.11(b) and 5.12(b) 
(1984). The DOL has reported to us that while the record 
indicates that the letter was received, no hearing was 
requested. After reexamining the record, DOL found that 
Grandstaff violated the Davis-Bacon Act without any fac- 
tors militating against debarment. Therefore, DOL recom- 
mended that Grandstaff and W. A. Grandstaff, individually 
and as President of Grandstaff, be placed on the ineli- 
gible bidders list for violations of the Davis-Bacon Act 
which constituted a disregard of obligations to employees 
under the Act. We concur in this recommendation. 

The DOL notified Grandstaff of the violations with 

The Davis-Bacon Act provides that the Comptroller 
General is to debar persons or firms whom he has found to 
have disregarded their obligations to employees under the 
Act. 40 U.S.C. S 276a-2. In Circular Letter B-3368, 
March 19, 1957, we distinguished between "technical 
violations" which result from inadvertence or legitimate 
disagreement concerning classification, and "substantial 
violations" which are intentions as demonstrated by bad 
faith or which evidence gross carelessness in observing 
obligations to employees with respect to the minimum wage 
provisions of the Davis-Bacon Act. 
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Based on our independent review of the record in this 
matter, we conclude that Grandstaff Roofing b Sheet Metal 
Co., and W. A .  Grandstaff disregarded their obligations to 
employees under the Davis-Bacon Act. There were substan- 
tial violations of the Davis-Bacon Act in that the 
underpayment of employees was grossly careless or 
intentional. 

The contractor classified and paid 5 5  employees as 
laborers when in fact they were performing the work of 
roofers. In addition, some of these employees were not 
paid proper overtime since they were paid overtime at the 
laborers' rate rather than the roofers' rate. We note 
that these events occurred despite the fact that, as DOL'S 
letter states, the contract specifications included the 
Davis-Bacon Act requirements that certain minimum wages be 
paid and that the workers be classified properly. 

The DOL records indicate that the contractor was 
previously investigated on two occasions, and similar 
misclassification violations were disclosed. DOL then 
advised Mr. W. A. Grandstaff at the conclusion of those 
investigations on how to properly classify employees to 
comply with the Davis-Bacon Act. While classification 
disputes have often been considered by our Office to be 
"technical violations" of the Davis-Bacon Act which result 
from inadvertence or legitimate disagreement concerning 
classification, the evidence in this case shows that the 
violations were substantial. In view of the contractor's 
prior history, discussed above, we must conclude that his 
continued failure to classify workers properly resulted 
from gross carelessness or bad faith in observing 
obligations to employees with respect to the minimum wage 
provisions of the Davis-Bacon Act. See Circular Letter 
B-3368, March 19, 1957. See also Family Construction Co., 
8-217330, June 7, 1985,  6 4  Comp Gen. - 

We observe that section 3(b) of the Davis-Bacon Act, 
40 U.S.C. S 276a-2(b) (1982) provides as follows: 

"(b) If the accrued payments withheld 
under the terms of the coptract, as afore- 
said are insufficient to reimburse all the 
laborers and mechanics, with respect to 
whom there has been a failure to pay the 
wages required pursuant to sections 276a to 
276a-5 of this title, such laborers and 
mechanics shall have the right of action 
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and /o r  of i n t e r v e n t i o n  a g a i n s t  t h e  contrac- 
t o r  and h i s  s u r e t i e s  c o n f e r r e d  by law upon 
p e r s o n s  f u r n i s h i n g  labor or materials, and  
i n  s u c h  p r o c e e d i n g s  it s h a l l  b e  no  d e f e n s e  
t h a t  s u c h  l a b o r e r s  and  m e c h a n i c s  a c c e p t e d  
or a g r e e d  t o  accept less t h a n  t h e  r e q u i r e d  
r a t e  o f  wages or v o l u n t a r i l y  made r e f u n d s . "  

S i n c e  no  f u n d s  are a v a i l a b l e  f o r  t h e  payment of t h e  
w o r k e r s  i n v o l v e d ,  t h e  workers t h u s  h a v e  a r i g h t  t o  f i l e  an 
a c t i o n  i n  a U n i t e d  S ta tes  Dis t r ic t  C o u r t  a g a i n s t  t h e  con- 
t rac tor  and  i t s  s u r e t i e s ,  i f  any ,  f o r  payment o f  t h e i r  
wages. See Weber v. Heat C o n t r o l  C o . ,  579 F. Supp. 346 
( D . N . J .  1 9 8 2 ) ,  affirmed by memorandum op., 728 F.2d 599 
( 3 d  C i r .  1 9 8 4 )  and  cases c i t e d  t h e r e i n .  We also o b s e r v e  
t h a t  w h i l e  t h e  r e l e v a n t  s t a t u t e  o f  l i m i t a t i o n s  f o r  i n s u f -  
f i c i e n t  payment s u i t s  u n d e r  t h e  Davis-Bacon A c t  is g e n e r -  
a l l y  2 y e a r s ,  it i s  3 y e a r s  i f ,  a s  h e r e ,  t h e  v i o l a t i o n s  
were w i l l f u l .  S e e  s e c t i o n  6 ( a )  o f  t h e  P o r t a l - t o - P o r t a l  
A c t  o f  1947,  a s  amended, 29 U.S.C. 2 5 5 ( a )  1 9 8 2 ) .  

T h e r e f o r e ,  w e  o r d e r  t h a t  t h e  names G r a n d s t a f f  Roof- 
i n g  & S h e e t  Metal Co., and  W. A. G r a n d s t a f f ,  i n d i v i d u a l l y  
and as  P r e s i d e n t  of G r a n d s t a f f  Roof ing  & S h e e t  Metal Co. ,  
be i n c l u d e d  o n  a l i s t  o f  i n e l i g i b l e  b i d d e r s  t o  b e  d i s t r i b -  
u t e d  t o  a l l  d e p a r t m e n t s  o f  t h e  Government.  P u r s u a n t  t o  
s t a t u t o r y  d i r e c t i o n  ( 4 0  U.S.C. S 276a-2) ,  no  c o n t r a c t  
s h a l l  b e  awarded t o  them or t o  any  f i r m ,  c o r p o r a t i o n ,  
p a r t n e r s h i p ,  o r  a s s o c i a t i o n  i n  which  t h e y ,  or any  of them, 
h a v e  a n  i n t e r e s t  u n t i l  3 y e a r s  have  elapsed from t h e  d a t e  
o f  p u b l i c a t i o n  o f  s u c h  l i s t .  

Henry R. Wray 
Associate G e n e r a l  Co 
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